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SUMMARY: The Department of Homeland Security (DHS) proposes to adjust certain
immigration and naturalization benefit request fees charged by U.S. Citizenship and Immigration
Services (USCIS). USCIS conducted a comprehensive biennial fee review and determined that
its costs have increased considerably since its previous fee adjustment due to expanded
humanitarian programs, higher demand, increased processing times, and a need for more USCIS
employees. USCIS cannot maintain adequate service levels with the effects of the budget cuts
and its current level of spending without lasting impacts on operations. DHS proposes to adjust
USCIS fees, add new fees for certain benefit requests, establish distinct fees for petitions for
nonimmigrant workers, and limit the number of beneficiaries on certain forms. DHS is also
proposing additional fee exemptions for certain humanitarian categories and changes to certain
other immigration benefit request requirements. If DHS does not adjust USCIS fees it will not
have the resources it needs to provide adequate service to applicants and petitioners or be able to
keep pace with incoming benefit request workload, and USCIS processing times and backlogs
will not improve. DHS intends for this rulemaking to provide the funding required for USCIS to

improve service levels.



DATES: Written comments must be submitted on this proposed rule on or before [INSERT
DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER]. The
electronic Federal Docket Management System will accept comments before midnight eastern
time at the end of that day.

Listening session date: DHS will hold virtual public listening sessions during which the public
may speak directly to USCIS on the questions raised in this proposed rule. A session will be
held on January 11, 2023 at 2:00 pm ET.

Listening sessions registration date: For an opportunity to provide oral comments during the
virtual public listening sessions, you must register before the listening session in question. For
registration instructions, see the Public Participation section below.

ADDRESSES: You may submit comments on the entirety of this proposed rule package,
identified by DHS Docket No. USCIS-2021-0010, through the Federal eRulemaking Portal:
https://www.regulations.gov. Follow the website instructions for submitting comments.
Comments submitted in a manner other than the one listed above, including emails or letters sent
to DHS or USCIS officials, will not be considered comments on the proposed rule and may not
receive a response from DHS. Please note that DHS and USCIS cannot accept any comments
that are hand delivered or couriered. In addition, USCIS cannot accept comments contained on
any form of digital media storage devices, such as CDs/DVDs and USB drives. Due to
Coronavirus Disease (COVID-19), USCIS is also not accepting mailed comments at this time. If
you cannot submit your comment by using https://www.regulations.gov, please contact
Samantha Deshommes, Chief, Regulatory Coordination Division, Office of Policy and Strategy,
U.S. Citizenship and Immigration Services, Department of Homeland Security, by telephone at
(202) 658-9621 for alternate instructions.

FOR FURTHER INFORMATION CONTACT: Carol Cribbs, Deputy Chief Financial
Officer, U.S. Citizenship and Immigration Services, Department of Homeland Security, 5900

Capital Gateway Drive, Camp Springs, MD 20746; telephone 240-721-3000 (this is not a toll-



free number). Individuals with hearing or speech impairments may access the telephone numbers
above via TTY by calling the toll-free Federal Information Relay Service at 877-889-5627

(TTY/TDD).
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I. Public Participation
DHS invites you to participate in this rulemaking by submitting written data, views, or
arguments on all aspects of this proposed rule. Comments providing the most assistance to DHS
will reference a specific portion of the proposed rule, explain the reason for any recommended
change, and include data, information, or authority that supports the recommended change.
Instructions: All submissions should include the agency name and DHS Docket No.
USCIS-2021-0010 for this rulemaking. Providing comments is entirely voluntary. Regardless of
how you submit your comment, DHS will post all submissions, without change, to the Federal
eRulemaking Portal at https://www.regulations.gov and will include any personal information

you provide. Because the information you submit will be publicly available, you should consider



limiting the amount of personal information in your submission. DHS may withhold information
provided in comments from public viewing if it determines that such information is offensive or
may affect the privacy of an individual. For additional information, please read the Privacy Act
notice available through the link in the footer of https://www.regulations.gov.

Registration for listening session: To register and receive information on how to attend
the virtual public listening sessions, please go to: https://www.uscis.gov/outreach/upcoming-
national-engagements.

Docket: For access to the docket, go to https://www.regulations.gov and enter this
rulemaking’s eDocket number: USCIS-2021-0010. The docket includes additional documents
that support the analysis contained in this proposed rule to determine the specific fees that are

proposed. These documents include:

e Fiscal Year (FY) 2022/2023 Immigration Examinations Fee Account (IEFA) Fee

Review Supporting Documentation (supporting documentation);
e FY 2022/2023 IEFA Fee Schedule Documentation (fee schedule documentation);
e FY 2022/2023 IEFA Fee Review Model Documentation (model documentation);

e FY 2022/2023 Fee Review Regulatory Impact Analysis (RIA); and

FY 2022/2023 Fee Review Small Entity Analysis (SEA).

You may review these documents on the electronic docket. The software! used to

compute the immigration benefit request® fees and biometric fees? is a commercial product

L' USCIS uses commercially available activity-based costing (ABC) software, CostPerform, to create financial
models as described in the supporting documentation.

2 Benefit request means any application, petition, motion, appeal, or other request relating to an immigration or
naturalization benefit, whether such request is filed on a paper form or submitted in an electronic format, provided
such request is submitted in a manner prescribed by DHS for such purpose. See 8 CFR 1.2.

3 DHS uses the terms biometric fees, biometric services fees, and biometric fee synonymously in this rule to
describe the cost and process for capturing, storing, or using biometrics.



licensed to USCIS that may be accessed on-site, by appointment, by calling 240-721-6080.
FAQ: To provide maximum transparency and clarity to the public on this proposed rule,
DHS has provided a list of frequently asked questions and answers (FAQ) that summarize the
content and context of this rule in an easily readable and understandable summary fashion. We
have placed the FAQ in the eDocket USCIS-2021-0010, as well as on the USCIS website at

https://www.uscis.gov/proposed-fee-rule-fags.

I1. Executive Summary

DHS proposes to adjust the USCIS fee schedule, which specifies the fee amount charged
for each immigration and naturalization benefit request.> DHS last adjusted the fee schedule on
December 23, 2016, by a weighted average increase of 21 percent. See 81 FR 73292 (Oct. 24,
2016) (final rule) (FY 2016/2017 fee rule). USCIS budget and revenue estimates at the time
indicated there would be an average annual deficit of $560 million without adjusting fees. DHS
issued a final rule to adjust the USCIS fee schedule on August 3, 2020, by a weighted average of
20 percent, reflecting the results of the FY 2019/2020 USCIS fee review. See 85 FR 46788 (2020
fee rule). DHS estimated an average annual USCIS deficit of $1,035.9 million. The rule was
scheduled to become effective on October 2, 2020. However, that rule was preliminarily
enjoined, and USCIS has not implemented the fees set out in the 2020 fee rule.® In this rule, DHS

proposes to replace the 2020 fee rule in its entirety by revising the regulatory changes codified

4 This proposed rule describes key inputs to the ABC model (for example, budget, workload forecasts, staffing, and
completion rates), both here and in the supporting documentation.

3 For the purposes of this rulemaking, DHS is including all requests funded from the IEFA in the term “benefit
request” or “immigration benefit request” although the form or request may not technically relate to an immigration
or naturalization benefit. For example, Deferred Action for Childhood Arrivals (DACA) is solely an exercise of
prosecutorial discretion by DHS, is not an immigration benefit, and is called a “benefit request” solely for purposes
of this rule. Likewise, a request for genealogy records is not a request for an immigration benefit. For historic
receipts and completion information, see USCIS immigration and citizenship data available at
https://www.uscis.gov/tools/reports-studies/immigration-forms-data.

¢ Immigrant Legal Res. Ctr. v. Wolf, 491 F. Supp. 3d 520 (N.D. Cal. 2020) (ILRC); Nw. Immigrant Rights Project v.
USCIS, 496 F. Supp. 3d 31 (D.D.C. 2020) (NWIRP).



by the enjoined 2020 fee rule. Certain changes in the 2020 fee rule are proposed to be retained by

being republished.

USCIS is primarily funded by fees charged to applicants and petitioners for immigration
and naturalization benefit requests. Fees collected from individuals and entities filing
immigration benefit requests are deposited into the Immigration Examinations Fee Account
(IEFA). These fee collections fund the cost of fairly and efficiently adjudicating immigration
benefit requests, including those provided without charge to refugee, asylum, and certain other
applicants or petitioners. The focus of this fee review is the fees that DHS has established and is
authorized by INA section 286(m), 8 U.S.C 1356(m), to establish or change, collect, and deposit
into the IEFA, which comprised approximately 96 percent of USCIS’ total FY 2021 enacted
spending authority; this fee review does not focus on fees that USCIS is required to collect but
cannot change. This rule also proposes to revise the genealogy program fees established under
INA section 286(t), 8 U.S.C. 1356(t), and those funds are also deposited into the IEFA. Premium
processing funds established under INA section 286(u), 8 U.S.C. 1356(u) are also IEFA fees, but

premium processing fees are not proposed to be changed in this rule.

In accordance with the requirements and principles of the Chief Financial Officers Act of
1990 (CFO Act), codified at 31 U.S.C. 901-03, and Office of Management and Budget (OMB)
Circular A-25, USCIS conducts biennial reviews of the non-statutory fees deposited into the
IEFA. Following such reviews, DHS proposes fee adjustments, if necessary, to ensure that
USCIS fees recover the full cost of operating USCIS as authorized by INA section 286(m), 8
U.S.C 1356(m). USCIS has completed a fee review for the FY 2022/2023 biennial period. The
primary objective of any IEFA fee review is to determine whether current immigration and
naturalization benefit fees will generate sufficient revenue to fund the anticipated operating costs
associated with administering the nation’s legal immigration system. The results indicate that
current fee levels are insufficient to recover the full cost of operations funded by the IEFA.

Therefore, DHS proposes to adjust USCIS fees.



In addition to the requirements of the CFO Act, there are other important reasons for

conducting the FY 2022/2023 fee review. The fee review:

e Allows for an assessment of USCIS policy changes, staffing levels, costs, and
revenue and other assessments. USCIS evaluates operational requirements and makes
informed decisions concerning program scaling, resource planning, and staffing

allocations; and

e Provides those served by USCIS with an opportunity to submit comments on the

effect of fee changes.

USCIS calculates its fees to recover the full cost of operations funded by the IEFA. These
costs do not include limited appropriations provided by Congress. If USCIS continues to operate
at current fee levels, it would experience an average annual shortfall (the amount by which
expenses exceed revenue) of $1,868.2 million. This projected shortfall poses a risk of degrading

USCIS operations funded by the IEFA.

Although this fee schedule represents a 40-percent overall weighted average increase to
ensure full cost recovery, more than a million immigration benefit requestors each year would
see no increase or a decrease in costs because their benefit requests have no fee, are fee exempt,
or are fee waived.” In FY 2022/2023, USCIS estimates approximately 8 million annual average
receipts for workload with fees. Of those, USCIS estimates approximately 7 million may pay

fees. DHS proposes to maintain the current fee waiver policy which was established in 2011.8

7USCIS uses a weighted average instead of a straight average because of the difference in volume by immigration
benefit type and the resulting effect on fee revenue. The 40-percent weighted average increase is a change in the
average fee for a form that currently requires a fee compared to the average proposed fee per form. The sum of the
current fees, multiplied by the projected FY 2022/2023 fee-paying receipts for each immigration benefit type,
divided by the total fee-paying receipts, is $518. The sum of the proposed fees, multiplied by the projected FY
2022/2023 receipts for each immigration benefit type, divided by the fee-paying receipts, is $725. There is a $207,
or approximately 40-percent, difference between the two averages. These averages exclude fees that do not receive
cost reallocation, such as the separate biometric services fee and the proposed genealogy fees.

8 See Policy Memorandum, Fee Waiver Guidelines as Established by the Final Rule of the USCIS Fee Schedule;
Revisions to Adjudicator’s Field Manual (AFM) Chapter 10.9, AFM Update AD11-26, available at



The proposed fees would ensure that IEFA revenue covers USCIS’ costs associated with
adjudicating immigration benefit requests. The proposed fee schedule accounts for increased
costs to adjudicate immigration benefit requests, detect and deter immigration fraud, and vet
applicants, petitioners, and beneficiaries. See section V.A. of this preamble for a discussion of
IEFA budget history and cost projections for this rulemaking. DHS also proposes to expand fee
exemptions for certain applicants and petitioners for humanitarian benefits. Additionally, DHS
proposes to establish distinct fees for different categories of petitions for nonimmigrant workers.
DHS proposes to set a range of fees that vary by the nonimmigrant classification and to limit
petitions for nonimmigrant workers to 25 named beneficiaries. DHS believes the proposed fees
more accurately reflect the differing burdens of adjudication and will enable USCIS to adjudicate

these petitions more effectively.

A. Summary of Economic Impacts

The fee adjustments, as well as changes to the forms and fee structures used by USCIS,
would result in net costs, benefits, and transfer payments. For the 10-year period of analysis of
the rule (FY 2023 through FY 2032), DHS estimates the annualized net costs to the public would
be $532,379,138 discounted at 3- and 7-percent. Estimated total net costs over 10 years would be
$4,541,302,033, discounted at 3-percent and $3,739,208,286 discounted at 7-percent.

The proposed changes in this rule would also provide several benefits to DHS and
applicants/petitioners seeking immigration benefits. For the Government, the primary benefits
include reduced administrative burdens and fee processing errors, increased efficiency in the
adjudicative process, and the ability to better assess the cost of providing services, which allows
for better aligned fees in future regulations. The primary benefits to the applicants/petitioners

include the simplification of the fee payment process for some forms, elimination of the $30

https://www.uscis.gov/sites/default/files/document/memos/FeeWaiverGuidelines Established by the Final%20Rul
e_USCISFeeSchedule.pdf) (last viewed March 23, 2022).



returned check fee, USCIS’ expansion of the electronic filing system to include more forms, and
for many applicants, limited fee increases and additional fee exemptions to reduce fee burdens.

Fee increases and other changes in this proposed rule would result in annualized transfer
payments from applicants/petitioners to USCIS of approximately $1,612,133,742 discounted at
both 3-percent and 7-percent. The total 10-year transfer payments from applicants/petitioners to
USCIS would be $13,751,827,819 at a 3-percent discount rate and $11,322,952,792 at a 7-
percent discount rate.

Fee reductions and exemptions in this proposed rule would result in annualized transfer
payments from USCIS to applicants/petitioners of approximately $116,372,429 discounted at
both 3-percent and 7-percent. The total 10-year transfer payments from USCIS to
applicants/petitioners would be $992,680,424 at a 3-percent discount rate and $817,351,244 at a
7-percent discount rate.

The annualized transfer payments from the Department of Defense (DoD) to USCIS
would be approximately $222,145 at both 3- and 7-percent discount rates. The total 10-year
transfer payments from DoD to USCIS would be $1,894,942 at a 3-percent discount rate and

$1,560,254 at a 7-percent discount rate.

B. Summary of Proposed Provisions

This proposed rule includes the following proposals:

e Adjusting fees according to the schedule in Tables 1 and 26.

e Adding new fee exemptions for certain humanitarian programs and preserving the fee
waiver requirements that are currently being followed.

e Removing fee exemptions that are based only on the age of the person submitting the
request.

e Eliminating the $30 returned check fee.

e Incorporating biometrics costs into the main benefit fee and removing the separate

biometric services fee.



e Requiring separate filing fees for Form [-485 and associated Form I-131 and Form [-765
filings.

o Establishing separate fees for Form [-129, Petition for Nonimmigrant Worker, by
nonimmigrant classification.

e Revising the premium processing timeframe interpretation from calendar days to business
days.

e Revising adoption-related requirements, including adding a Request for Action on
Approved Form I-600A/1-600 (Form I-600A/I-600, Supplement 3), and associated fees.

e Revising regulations related to genealogy searches, including establishing a fee for Form
G-1566, Request for Certificate of Non-Existence.

e Miscellaneous technical and procedural changes.

e Creating lower fees for forms filed online.

C. Summary of Current and Proposed Fees

Table 1 summarizes the current and proposed fees. In addition, the proposed fees and
exemptions are incorporated into the draft version of USCIS Form G-1055 as part of the docket
for this rulemaking. In some cases, the current or proposed fee may be the sum of several fees.
For example, several immigration benefit requests require an additional biometric services fee
under the current fee structure. The table includes rows with and without the additional biometric
services fee added to the Current Fee(s) column. The Current Fee(s) column represents the
current fees in effect rather than the enjoined fees from the 2020 fee rule.® Throughout this
proposed rule, the phrase “current fees” refers to the fees in effect and not the enjoined fees. In
this proposal, DHS would eliminate the additional biometric services fee in most cases by

including the costs in the underlying immigration benefit request fee. As such, the Proposed

9 USCIS provides filing fee information on the All Forms page at https://www.uscis.gov/forms/all-forms. You can
use the Fee Calculator to determine the exact filing and biometric services fees for any form processed at a USCIS
Lockbox facility. See USCIS, Fee Calculator, https://www.uscis.gov/feecalculator. For a complete list of all USCIS
fees, see Form G-1055, Fee Schedule, available from https://www.uscis.gov/g-1055.



Fees(s) column does not include an additional biometric services fee. Some other benefit

requests are listed several times because in some cases DHS proposes distinct fees based on

filing methods, online or paper. DHS proposes to require fees for Forms [-131 and [-765 when

filed with Form I-485. As such, Table 1 includes rows that compare the current fee for Form I-

485 to various combinations of the proposed fees for Forms 1-485, I-131, and [-765. We grouped

the fees into different categories, such as Citizenship and Nationality, Humanitarian, Family-

Based, Employment-Based, and Other. We included immigration benefit requests without fees in

a No Fees category. DHS proposes to codify these no fee immigration benefit requests. See, e.g.,

proposed 8 CFR 106.2(a)(58) through (60).

Table 1: Comparison of Current!'’ and Proposed Fees
Current Proposed Difference
Immigration Benefit Request Fee(s) Fee(s)

Citizenship and Naturalization
Monthly Report on Naturalization

N-4 Papers No Fee No Fee N/A N/A
Application to File Declaration of

N-300 Intention $270 $320 $50 19%
Request for Hearing on a
Decision in Naturalization

N-336 Proceedings - Online or Paper $700 $830 $130 19%
Application for Naturalization -

N-400 Online or Paper $640 $760 $120 19%
Application for Naturalization -
Online or Paper (with biometric

N-400 services) $725 $760 $35 5%
Application for Naturalization -

N-400 Reduced Fee $320 $380 $60 19%
Application for Naturalization -
Reduced Fee (with biometric

N-400 services) $405